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‘This memorandurn updates the Adjudicators Ficld Manual (AFM) to provide guidance on
+ the adjudication of petifions an Form 1-829, Petition by Enirepreneur to Remove the Canditony.
. In-addition, this memorandum provides the status of certain other EB<5 matters and reminds all
" Imumigration and Naturalization Service (Serviec) afficcs that' the Service remains committed to
having these complex matters adjudicated by specially trained and experienced officers. The
AFM is updated by adding appendices which include a list of frequently asked questions about
- Form 1-829, a model norice of automatic tepuination of siams, and four model Notioes to Appear
(Form 1-862), These policies and proceduires are effective immediasely and will be included in .
the AFM in the next rejease of INSERTS. L '

o This memorandum reflects the complexity of certain EB-5 petitions and the INS’
. commitment to. provide specialized taining to Service personnel who. adfudicate these petitions,
- All Service personnel are remindad that the “hold" on the sdjudication of certain ER-S petitions
implemented pursuant to the Maych 19, 1998 ficld memorandum is over, - '

L In Chapter 25 of the Adjudications Field Manual, scotion 25.2 is added to read as
follows: - ' . ‘ L

252 Removal of Conditions for s:'cﬂun 2(13'([:)(5) Immigrants

(® ‘ All Service offices must L
chsure that only specially trained and cxperienpnd officers wha understand the guidance provided
in revent precedent daclsions and fald instruetions adjudicate EB-5 petitions. Therefore, al]

o
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Service offices should review procedures, .g., mnuh ratations and processing timalines, to ,
ensure a cArciul'and thorough adjudication. Training in the adjudication of petitions filed an -
Form 1-825, Petition by Entyepreneur to Remove Conditions, is being scheduled at this time for
distriet office adjudicators, If.a' district, servica center, or regional office is referred 8 Form 1-829
-and iz Without a treined and experienced efflcer, the office should follow the procedures outlined
t this memorandum. Ju addition, all such offices runt easure that the officers adjudiceting
' petitions en Form 1-829 have received trajning in the Marriage Fraud Amendment System
(MFAS). o

Service center directors in Texas and Califoctia, reglonal directors end district directors
in offices with a high vplume of Form 1829 petitians ghall designate a ttalned and experienced
officer as an ER+§ POC to facilitate the review and mansgement of petitions on Form 1-829 in
accordance with these ingtructions, . For purposes of clarity in these insfructions, the temm

 “service center director includes the service center EB-5 POC and the term “district ditector”
ineludes the district B85 POC, , ,

(b) Faum.tmuw Thess jnstructions provide.procadures contistent with
those provided for the adjudication of Form 1-751, Petition to Remove Condition on Residence
(for alicn spouss) where possible, Under 8 CER 216.(2), fmmigrant investora in conditions]
resident status must submit Form 1-829 to the APPIOFFIAfC survice center within the $0-day period -
immediately preceding the second anniversary of his or her admission (o the United Statasaga
sonditional permanent resident, , A conditional resident’s fiilure 1o properly file Form 1820 ,
‘within the time period prescribed in the srarute and the ragulations will recult under 8§ CFR.
216.6()(5) in the automatic termination of the conditional resident's starus wnd initiation of
removal proceedings, ~ L ’ ‘

~ Bervice officers are reminded that, in aceordance with the Notice i the Federal Register
at 63 Fed. Reg, 67135, published on, and th cffect since, December 4, 1998, the service centers in
Vermont and Nebrepka ne longer have furisdiction over EB-5 matters. Form 1-829 petitions are
to be filed ar either (1) the Texas Service Center if the new cormmercial caterprise is located, or
will principally be doing business, in the areas Previously covered by the Yermont and Texas
Seryice Centers or (2) the California Service Center if the naw commercial enterprise is located,
or will principally be dding business, in the areas previously covered by the Nebraska and
California Service Centets. o . : L .
However, to facflitate timely notification, immediately upon publieation of this
mstnendun, the Nybieka and Vermont Sarvice Centets will gehacate a printout from the
MFAS o detormine those conditional residents whoso I-526's Were approved by those centers
wha have failed t file timely Farm 1.8295 to have the eonditions on their status removed in
accordance with Section 216A(c) of the Immigration and Nationality Act (the Act). Termination N
of conditions! status for failure to file to remove the canditions during the proper period is
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automatic by law and by regulations. Thig one tirne pmcedﬁrc is necessary to avoid excess

movement of files that may result in undue delay and due to gervice TeS0uUrce concerns.

Where it is determined that Form 1-829 has not been rimely filed, the appropriate service
center director shall issue the attached standard notice Which states that the failure to file has
resulted in the automatic termination of the alian's stars, (See Appendix 22-3). The.alien‘e _
MFAS file shall be updated as “Automatic Termination™ and the notice of automakie tennimation
generated.  Whers such alien is mnrepresented, the original notce of auTpmatic tepmination is ta
be sent to the alien whose conditional regsident status hag been automatically terminated. Where
juch alien is represented, the notice shall be seat to the attomey or representative of recard. Two
copies of the notice of automatic termination ace to be placed in the A-file. The A-file will be '
routed to the mailroom with instructions to forward the file to the Qffice of Adjudications of the
Service Disirigt Office with urisdiction aver the location of the conditional resident’s last known
address for issuance of the NTA. The service center shall updats CIS and RAFACS to indicats
thar the filas have heen transferred. ' ' , .

Heteafter, each service center shal gencrate weekly a printout from'the MFAS to
determiine those conditional residents, within their respectivey jurizdictions whq have failed to file
timely Form I-829 to have the canditiops on their status removed in accordance with Section
216A(c) of the Act The Nebraska Service Center will forward this report to the California
Service Center weekly for issuance of the standard notice. Likswise, thé Vermont Service
Center will forward this report to the Texas Service Cepter weekly for igguance of tie srandard
notice, Thereafter, the service oenters will use standard lotters to respond to all inquiries

- regerding the termination of conditional resident status. The letter will dircot fnquiries to the
District Counsel's Office of the Service District Office 1o which the A-fils was transferred,

F N s g g ' ! - o
<) Recelpt.of Form J-829, Paraliél to the procedures for processing Form 1751, Petition to
Remove Conditions on Residence, upon receipt,of Form I-829, the sarvice center director shal]
issue the conditional resident a foe receipt notice on Form I-797 that includes the following
paragraph: , :

Your Permanent Resident Card (Form I-551), also known as a “green card,” is extended
one (1) year - erployment and wavel is awtharized duning this extension. Processing your
petition for remoaval of conditions will Tequire a minimum of one hundred and twenty (120)
days, Thirty (3 0) days before the expiration of this extension, if you have not rageived
approval of your petition, please contact the districs os%ce nearest to where you are living for
firther documentation for employmant and/er travel puzposes,

(d) jon of. 1 . (1) Inttial Review of Form 1-829. A
service center director in receipt of a timely filed petition an Form 1-829 may approve the
petition withour an interview, issue g request for further evidence that can be provided iu writing,

&

L]
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o

pc refer it for an adjudication (with ar without the interview) by a district office under 8 CFR
216.6(d)., : *

The service center director must initislly review the petition in order to determine which course
to take. The petition must be adjudicated with the A-file and normal procedures are to be
followed for requesting the A-file (ses paragraph (&) for procedures in the cvent of delay in
receipt of a requested A-fils). In addition, the dircotor is to follow normal procedures for
cousultation and referral to operational and investigative units where this is eppropriate, If
necgsaary, such units may coordinate the referral of a petition on Form I-829 to the Department
of Treasury's Financial Crimes Enforcement Network (FINCEN) with a request for appropriate

teagaroh,

s - (2) Approval of Form I-820 by the Servige.Center Director. A service center director ;

may approve a petition on Form [-829 if he or she is satisfied that the petition establishes the

reguirements for removal of the conditions under § CFR, 2 16,6(¢)(1), coumerated at paragraph
. (£(5) of this memorandum, If the petition is approved, the service center dirsctor will remove

ths conditions on the conditional resident’s status as of the second annjversary of his or her
admission as a conditional resident. Written notice of the deeision must be provided to the
condifional resident if he or she is not represented; howsver, if the conditional resident is

' represented a3 evidenosd by 2 duly executed Form (G-28, the notice must be provided to the

atiomsy or representative of record only, Pursuantto 8 CFR 216.6(d)(1)) the notics must require
the conditional residens 1o report to the appropriate distrie office, for processing for a naw

- prmanent resident card, Form 1-551. At the district office, the conditional resident shall

© - surrender any permanent resident card previously igsued and reseive interim decumentation valid

for 12 months in the form of either 2 ternparary I-551 stamy in his or her upexpired foreign -

. passport (if the expiration date of the PASSPOrT is ope year or more), or a Fopn 1-94 containing a

temporary [-551 stsmp and his or her photograph. The district direcror should follow normal
procedures for card production. - . '

4

(3) Request for Evidence. A service center direcror may 2ls0 issue e request for

'\ additional evidence ('RII-?'E). An RFE must be based on a determination by the service center

director that, in his or her discretion, in order to approve or refer the petition, the condifional

resident must pravide further documentation or unswer cartain questions in writing, In such a

case, any questions pesed must be statsd with spesificity, If the questions cannat be answered in
writing, the petition must be referred for an interview. An RFE is not appropriate if the petition
is clearly denighle an grounds other than those for which the RFE might be issued. Under 8 CFR.
103.2(6)(8), & conditional resident is to be provided 12 wesks to respond to an RFE. Upon

. receipt of the conditional resident’s response to the RFE, the service center dircetor must approve
.or refer the Form 1-829 petition. 4

-(4) Determination that Referral to District Qffice is Appropriate. The service center
‘ ! ; : ‘
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director should refer a petition on Form 1-829 10 a diswict director if the initial reviaw of the

petition, or the responss to a request for additional evidence, reveals that: ‘ .

| , (A)under the regulation at 8 CER 216.6(c)(1), the requiremenrs for remaval of
canditions have nat been met and the case should be danied without an interview; or that

1

(B) an interview is necessary 1o approve or deny the petition.

A recommendation that the petition be denied withaut an interview i3 appropriate where

the service center diractor derermines that thers is no material issue of fact in dispute and that the

petition does not meet the requirements of the Jaw and the regulations. In such, a case, it should
be clear that an interview is unlikely to produce avidence to alter a decision to deny the petition,

Section 216A(d)(3) of the Act provides the Amomey Genera! with sutharity to waive the
deadline for au interview ar the interview itself, if that is appropriate. Accordingly, an interview

. 18 nat required to either approve or deny the petition; neither is an interview a benefit that the

alien may request. Under current regulations, hoth servive center and district directors have
authority in appropriate cases to wedve the interview and adjudicate the petition, However, 2
setyice center director only has authority to waive an interview if the petition appears ta be
approvable on its face; he or she cannot wajve the interview if the petition appeass deniable. As
discussed in paragrapk 5, below, the recommeandatian that accompanies the refarral should
fnclude the service center dirsetor's recommendations regarding whether an interview is
necessary Yo approve or'deny the petition, ' o

(5) Service Center Recommendation. (A) Denial Without Intervicw. A servico center
direetor who refors a Form 1-829 petition to 2 district ditector with a recosumendation that the
(T2 1T . i 3 T - AP . g ] o . o " m

[OPT) QL TEITIOVY

(] sk BOLLME DE cenies uAthot an
jgw (see paragraph 4, above) shall forward the petition as directed by the regional EB-5

(1110 IS 3 LIS AT LD b E AaNeln

. POC with: ,

" amemorandum reviewing the petition and explaining the reasans for his or her !
| tecornmendation, in particular, the reasons why an interview is unnecessary for the
denial of the petition.

- (B) Adiudication With Intarview, A service center diroctor whao refers a Form 1-829
petitiort With a recommendation that ag_interview | '
(see paragrap 4, above) shall forward the petition as directed by the regional EB-5 POC with:

" @ memarendum roviewing the petition and explaining the reasons for his or her
pteific recommendation; and.
'+~ alistof recommended questians that should be answered In ap interview in otder to
.approve or deny the petition.

(EJ.WMMM- Each regional dircetor shill degignate an officer
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in kis ar her respective regional office to receive appropriate training and to coordinate the
management of patitions an Farm I-829 within his or her region. The responsibilities of the
regional EB-5 POC include determining w which district office the service center directar will -
forward the petition; coordinating the referral with the proper district director; ansuring that the
petition is adjudicated by a trained distric; office adjudicator in accordance with these
instructions, end; keeping a record of the distribution of cases wishin his or her region. In
addition, the regiona) EB-5 POC is responsible for assisting an adjudications offjcer who has not
received a requested A-file from 8 service center or distriet office within 30 days of'a requent (sse
paragraph (d)(1) ef this field memorandum), Insucha ease, if 2 CI8 file rransfar request (FTR)
screen indicates that no file transfer was initiated (FTI) after 30 days, the ragional EB-5 FOC
must contact the regionel POC for records at the File Control Office and coordinate the tranyfer
of the requested file. The rogional EB-5 POC shall also coordinate the referral of substantive
questions received from service oenters and distrier offices to the Headquarters Immigration -
Services Division (HQISD) for a respongive roview, C

Priorto forwardiog a file for referral, the service center director shall contact the
appropriate regional EB»5 POC at the number located at Appendix 22-4. Whem contacted by a
service canter director, the regional EB-5 POC shall consult with the district offica having
Jurisdiction over the location of the alien cnirepreneur's commercial enterprise in the United

. States, Ifthere is n trained officer ar that location, the regional EB-5 POC shall direct the

© service cemter direstor to forward the petition 1o that office. If there is o trainied officer at that
lacation, the regional ER-5 POC shafl consult with cistrict offices as necesgary to direct the .
referral of the case in accordance with the availability, and expeditious use, of trained and
experienced district office adjudicators, The regiona] EB-5 POC shall consider whether a district
director without 2 trained and experienced officer prefers to detail in such an officer from another
district office or has other preferences, e.g. for e telephonic or video intaryiew,

In 2 specific case, a district director may detérmine and recommend to the regional EB-5
POC that, due to the limitcd availability of frained district office adjudicators, he/she must
delegate his or her authority to'a district directar with 3 trained and experienced officer, A
delegation of authority must be icar and in writing, In such cases, the regional EB-5 POC is
tesponsible for ensuring that a written delegation of authority from the distriot director with
- Jurisdistion is transmitted by fax or mail to the district director under whose authority she
interview will be performed.
In al] cases, unc;' a district office is selected to perform the adjudication, the regional EB-
" 5 POC will direct the service canter directar to farward the case flle by certifiod mail ar express
‘mail sarvice to that office flagged in red marker “to the attention of the district EB-5 POC." The
‘ scrvic; center director must recerd the referral of the case in MFAS in aecordance wirh routine
¢ pracggures.
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1]

() Asludication of ¥orn Y-829 by Digtrict Office.

(1) Procedures for Currently Received Form [-8295. Upon issuance of this
memerandum, district offices with Form [-829 petitions prepared and transmitted 0 A mannsr
that is NOT consistent with the procedures outlined in this memorandum must retam those files
to the appropriate service center, with, the A-fle, marked to the aftention of the EB-5 POC and, in
red, “I-829 return,” The disirict director must update CIS accordingly, In accordance with the
Notice in the Federal Register, 63 FR 67133, published on Decernber 4, 1998, effective
immediately, the Vermont and Nebraska Serviee Centers no longer have jurisdiction over EB-5
matters, Form I-829 petitions shall be returned to:

() the Texas Service Center if the new commercial enterprise is located, or will
principally be doing busincss, in the areas previously covered by the 'Vermant
and Texas Service Canters; ar ' ~ .

(B) the California Service Center if the now commercial eitetprise is located, or
will principally be doing business, in the areas previously covered by the
Nehraska and California Service Centers. '

When 2 Form I-829 file {s returned to the Califomia or Texas Service Center, the district
office must manually send the petitioner, or the attoroey or repregentative of record if the
penuoner is represented, @ notice of the file wansfer. The sotice of fls vansfer should inform
that, if necessary, the conditional resident may take the receipt notice to the nearest distrier office
aud receive evidence of status in accordanee with the procedures sct forth in paragraph (g).

~ In addition, the Vermont and Nebragka Service Centers are instructed 1o forward eny
oufstanding Form [-829 petitions to the Texas and California Service Centers. Upon receipt of a
renuned file, the Texas and Celifornia Service Centers are {nstructed to prepare and transmit the
file with the required recommendation through a regional EB-5 POC in accordance with these

. Imstructions. | ,

(2) Initia} Review of Furm 1-829 Traunsmitted in Accordance with these Instructions.
District offices that receive a perjtion on Form 1-829 prepared and transmitted in accordance
with these instructions may approve or deny the petition with or without ap interview. The
dishict dirasmr must (Ritinlly teview the petition in ardar to determmine whether or not an
 interview will be conducted and thet the necessary written delegation of authority is in the case
file, In adjudicating the petition, the district director MmAy accept oF Yoject the service center
diregror's recamumendation.
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(3) Waiver of the Interview. A district dircctor may waive the interview if an interview
is not necessary because either: . ' RN '
(A) the petition is approvable and the requirements for removal of the condifions
are establishad: or '

(B) the peﬁt‘iﬂf: is

-deniable becauge on its face those requirements are not
established. | SR

f

Therefore, to waive the interview and approve ar deny the petitian, the district director must be
satisfied that the initial review of the petition demanstrates that the Tequitemeants for the removal
of conditions are met or 0ot met and an interview can provide no information relevant to that © -
finding and, therefore, will serve no purpose.  If the interview is waived, the petition must be

' donotated and MFAS updated in aceordance with routing progedures.,

(4) The Form I-829 Interview. If an interview is necessary to-apprave or deny the
petition, the district director will offer the conditional resident the option of traveling to the
district office for a face-to-face interview or, if available, perticipating telephonically or by video
conferencing. The intarviewing officer shall sreate a record of the interview that responds to the
servios center director's memorandum and sets forth new or additional information or issues
atising from the interview, The officer who conducts the interview shall render a final
adjudication of the Form [-829 and recommend a decision to the district director in accordance

", with hig or her findings. s conditional resident fails 1o appear for an interview, the alien’s
permanent regideny status shall be temminated eutometically in accordance with the procedures
' outlined at 8 CFR 216.6(b)(3). oo

»(5) Approval of Form I-829 by the Distrjct Director. . A diswict may approve a..
pedrion on Form I-829 if he or she'is satisfied that the Penition establishes that the requirements
for the remaval of the conditions baye been met under 8 CFR 216.6(c)(1), namely that:

(A) a commercial enterprise was established by the conditiona! resident:

(B) the conditional resident invested or was actively in the process of inyesting the
réquisite capital;

{C) the conditional resident sustained the establishment and investment activities
throughaour the relevant period of his,or her residence in the United States, i.e,, the
conditional resident, in good faith, substantially rust the capital investment
requirement of the statute and sontinuously maintained his or hey capital investment
aver the two years of conditional residence; and
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(D) the conditional resident created or can be expected to ¢reate within a reasopable
petiod of time ten full-time jobs to.qualifying emplovees.
In addition, pursuant to section 218A(E)(R) of the Ac, it must also be determined that the facts
and information ¢ontained in the petition ars tmye, ‘

() Action by District Director upon Approval, If, after initial review or after the
interview, the petition is approved, the district director will remave the conditions on the
condjtional resident’s status as of the secand anniversary of his or her admission as a conditional
permanens resident. The district director must provide written notice of the decision to the
conditiopal resident if he or she is nat represented; howevyer, if the conditional resident ig
represented as ovidenced by a signed G-28, the notice mnst be provided to the attorney or
representative of recard only. Pursuant to 8 CFR 216.6(d)(1), the notice WSt require the'

- eonditional resident to report to the appropriate district office for processing of a new permanent
resident card, Form [-55], At that time the conditional resident shall surrendar any permanent
resident card previously issued and shall receivs temporary evidence of lawful permanent
resident status in accardanoe with paragraph (d)}(2) of this section. The district director shall
ensure that the file, including all relevant documents, for example, 2 delegation of authority o a
record of the interview, is returned to the approprizte service center directar, Normal procedures
should be followed for entering the desision into MFAS and card produetion,

(7) Derogatory information, In accordance with B CFR 218.6(c)(2), if the review of the
Retition, or the interview itself, reveals derogatory informarion concerning the requircments for
removal of conditions (sce parsgraph (5)), the distict director shall provide the conditional |
resident the opportunity. to rebut such information, A 30-day perind from the date of issuance ix
a reasonable period of time within which to allow the petitioner to suhﬁ].it arebuttal. This s
opportunity to rebut provided by 8 CFR, 216.6(c)(2) does not entail & notice of intent 1o dany.
Rarher the district director shall issue a Form I-72, Form Letter for Returning Deficient
Applications/Petiions, with a short explanation of the darapatory information, 1 request that the
conditional resident respend only to that information, and the date the response is due. This will
provide the conditional resident with an opportunity to rebut only that information on the Form
1-72. Derogatory information should be limited ro informarion that the ajien has not previously
had an oppertunity to address and the opportunity to rebut sheuld ot reopen the entire ¢case, The
oppartunity to rebuc shall also be provided if it is determined thet the entreprensur obtained his
or her investment funds through other than legal means (such gs through the sale of legal

.drugg).

{f'na unredolved derogatory isformation is present, the pettion shall be approved
pursuant to the procedures outlined in paragraph (£)(6) of this section of the Field Manual, Sga
alag 8 CFR. 216 .6(2)(2).
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. Ithe conditional resident fails to overcome such derogatory information or evidence that
the investment funds were obtained through other than lega) means, the director may deny the
petition (n accordance with paragraph (£)(8) of this section, igrminate the conditional resideat’s
status, and issue a Notice To A]ipearlfNTA) (See Appendix 22-2).

For exarnple, the interview may raveal that a conditional resident has created positions for
only seven full time employees, If, in rebuttal, the condidonal resident states that he or she

 intends to create three additional positions at a indefinite time in the futura, the peririon has not

met the requirements of the regulations and the petition should be demied. On the other hand, an
interview may reveal that while a conditional resident has created positions for ran fitl] time
employees, only nine are actually working, The conditional resident may present rebuttal
information by demonstrating thar he or she actively recruited the tenth employee, and the tenth
ermpioyee is expected 1o be hured and begin employment imrainently, The director may, after -
considering this information as well as all of the avidence supporting the petition as a whole,
determine thar such a petition is appravable. ‘

If derogatery information unrelated to any of e requirsments for ramoval of canditions
i identified during the course of the interview (for example, an arrest or criminal conviction),
such information shall be forwarded to the invesrigations unit for appropriate action, and no
opportunity to rebut sha!l be provided. :

(8) Denial of Form I-829 by the district director. A district director must deny a

'petition on Fonr [-829 {f the petition does not establish the jequirements for remaoval of

conditipas listed in 8 CFR 216.6(c)(1). If, after initial review ar after the inferview, the district

glrector denies the petition, he or she shall provide written noties to the conditional resident if he
Or e is not represented. However, if the conditional resident is represented, the district director
shall provide written notice of the deeision to the conditional resident’s attomey or representative
of record only. No appeal shall lie from this decisien, The conditional resident may seck review

- of the district director's decision in removal proceedings. In {ssuing this denial notice, the

. distriet d.i_recmr shall: :

N
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(A)pdvice the conditianal resident of the specific rensons for the demial and that:

--the conditional resident's status, and that of his o her spouse or children, is
terminated as of the date of the decision and, in the case of a conditional resident that
is not represented, that an N'TA i5 attached, or, in the case of represented conditional
resident, tast an NTA will be served separately upon the alien:

--the conditional resident is instmeted to surrendor 1o the district office AnY permanent
resident card, Fonm [.551, previouely issued by the Service and request temporary
evidenge of conditional residence; aad '



