U.S. Department of Justice
Immigration and Naturalization Service

HQ 70/6.2.8

Office of the Executive Associate Commissioner 425 I Street NW
Washington, DC 20536

JUN 19 2001

MEMORANDUM FOR ALL SERVICE CENTER DIRECTORS; REGIONAL DIRECTORS;
DIRECTOR, OFFICER DEVELOPMENT TRAINING
FACILITY, GLYNCO

DIRECTOR, OFFICER DEVELOPMENT TRAINING
FACILITY, ARTESIA

Vo/é’ééﬁ[é«

FROM: / ichael A. Pearson
Executive Associate Commissioner

Office of Field Operations

SUBJECT: Initial Guidance for Processing H-1B Petitions as Affected by the “American
Competitiveness in the Twenty-First Century Act” (Public Law 106-313) and
Related Legislation (Public Law 106-311) and (Public Law 106-396)

Attached is the policy memorandum regarding the American Competitiveness in the
Twenty-First Century Act and relating laws. The memo outlines proper procedures for handling
cases effected by the new statutes. Until regulations are promulgated, I ask that field offices
follow the interim procedures in the attached policy. This policy is effective immediately.

Attachment



U.S. Department of Justice
Immigration and Naturalization Service
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Office of the Executive Associate Commissioner 425 I Street NW
Washington, DC 20536

JUN 19 2001

MEMORANDUM FOR MICHAEL A. PEARSON
EXECUTIVE ASSOCIATE COMMISSIONER
OFFICE OF FIELIp OPERATIONS

FROM: Michael D. Cronin
Acting Executive Associgte’Commissioner
Office of Programs

SUBJECT: Initial Guidance for Processing H-1B Petitions as Affected by the “American
Competitiveness in the Twenty-First Century Act” (Public Law 106-313) and
Related Legislation (Public Law 106-311) and (Public Law 106-396)

On October 17, 2000, former President Clinton signed into law The American
Competitiveness in the Twenty-First Century Act, (AC21) Public Law 106-313. The new law
increases the Fiscal Year (FY) H-1B cap and establishes new benefits in the H-1B
nonimmigrant classification. All provisions in AC21 are effective upon the date of enactment,
October 17, 2000. The H-1B nonimmigrant classification was also modified by the Act of
October 17, 2000, Public Law 106-311 which increases the H-1B petition fee, and the Visa
Waiver Permanent Program Act, Public Law 106-396 §401 (2000) which affects the
requirements for amended H-1B petitions. These statutes are attached to this memorandum.

On January 29, 2001, the Office of Field Operations issued a memorandum entitled
“Interim Guidance for Processing H-1B Applicants for Admission as Affected by the American
Competitiveness in the Twenty-first Century Act of 2000, Public Law 106-313,” (the January 29,
2001, memo). The January 29, 2001 Memo provides interim guidance to Ports of Entry (POEs)
for the processing of H-1B applicants for admission. The January 29, 2001, memo remains in
effect and is also attached to this memorandum.



Memorandum for Service Center Directors, et al 2

SUBJECT: Guidance for Processing H-1B Petitions as Affected by the “American
Competitiveness in the Twenty-First Century Act” (Public Law 106-313) and
Related Legislation (Public Law 106-311) and (Public Law 106-396)

The following guidelines establish interim procedures for use by Service personnel in the
processing of new benefits under AC21 and the related legislation. Forthcoming regulations will
promulgate substantive standards to be utilized in the adjudication of these new benefits.

I. EFFECTIVE DATES

All provisions in AC21 are effective upon the date of enactment, October 17, 2000.

. The numerical limitations and the exemptions from the numerical limitations for the
FY 2001 cap commence with petitions filed on September 1, 2000.

. Public Law 106-311 provides for new fee exemptions for certain entities identified
below. These exemptions are effective for cases filed on or after October 17, 2000.

. Unless exempt from the fee, all H-1B petitions received by the Service on or after

December 17, 2000 must be accompanied by the $1,000 H-1B Nonimmigrant Petitioner
Account fee.

. Public Law 106-396, effective as of October 30, 2000, stipulates that amended H-1B

petitions will not be required for petitioning employers who are involved in certain forms
of corporate restructuring.

II. AC21

A. AC21 §102 -- Temporary Increase in Visa Allotments

The AC21 §102 provides that all H-1B petitions approved between the date the numerical
limit was reached in FY 1999, and September 30, 1999, are to be counted retroactively against
the FY 1999 limit. This provision covers the H-1B petitions that were approved over the
FY 1999 cap.

All approved H-1B petitions filed beginning October 1, 1999, up to and including
August 31, 2000, are to be counted retroactively against the FY 2000 cap, regardless of the date
of approval.

AC21 also increases the yearly number of H-1B nonimmigrant visas available to 195,000
for FYs 2001, 2002, and 2003. Starting in FY 2004, the number of H-1B nonimmigrant visas
available will return to 65,000 per year. The statute specifies that the FY 2001 cap count starts
with H-1B petitions filed on or after September 1, 2000.

B. AC21 §103 and 8114 -- Exemptions from the H-1B FY Cap

As of October 17, 2000, the following beneficiaries of approved H-1B petitions are
exempt from the H-1B FY cap:

! See Notice, Information Regarding the H-1B Numerical Limitation for FY 1999, 64 Fed. Reg. 32151
(June 15, 1999). The Service reported that there were sufficient numbers of H-1B petitions pending at the Service
Centers to reach the cap for FY 1999.



