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QUESTIONS PRESENTED

L What is the immigration status of refugees and asylees who leave the United States
without permission or have expired refugee travel documents?

I What 1s the appropriate method for facilitating the return of refugees and asylees without
valid travel documents? What are the legal consequences of return?

111 Do refugees and asylees who return to the country where they claim to fear persecution
lose their status in the United States?

IV, Will an asylee or refugee who has a pending adjustment of status application (1-485) be
forced to abandon his or her [-485 if travelling abroad without advance parole?



SUMMARY CONCLUSIONS

L Refugees and asylees who leave the United States without permission or with expired
refugee travel documents are inadmissible under section 212(a)}(7) of the Immigration
and Nationality Act (“the Act”).

IL. At the discretion of the district director, an asylee or refugee without travel documents
may apply for a refugee travel document at an overseas location or at a port of entry, may
be paroled, or may make a new application for admission as a refugee.

IlI.  Although refugees and asylees who return to the country where they claim to fear
persecution may affect their entitlement to protection under U.S. and international law,
such actions do not result in automatic revocation of asylum or refugee status in the
United States.

IV.  Refugees and asylees may travel abroad without abandoning a pending application for
adjustment of status.

ANALYSIS

L. Immigration Status of Refugees and Asylees Who Leave the United States Without
Permission, or Have Expired Refugee Travel Documents.

An individual who has been granted asylum or refugee status in the United States may
travel abroad but must obtain a valid refugee travel document or advance parole document to
return to the United States. 8 C.F.R. § 223.1(b). An arriving alien who presents a valid refugee
travel document may be admitted to the United States and resume his or her status as a refugee or
asylee. 8 C.F.R. § 223.3(d)(2)(i). A refugee or asylee who fails to obtain the proper document
under section 223 of the Act cannot be admitted under the Act. Therefore, asylees and refugees
who leave the United States without permission, or whose refugee travel document has expired,
are rendered madmissible by their action and they are subject to removal proceedings under
section 240 of the Act. See 8 C.F.R. § 223.3(d)(2)(ii)." These individuals may not resume their
status in the United States, unless they apply for and are granted a refugee travel document under
section 223.2(b)(2)(1i) at a United States Consulate or port of entry, or are granted parole under
section 212(d)(5) of the Act.

An asylee or refugee returning with a valid refugee travel document must be examined as
to his or her admissibility. 8 C.F.R. § 223.3(d)(2)(1). We believe that in the case of asylees,
however, this requirement only applies to those grounds of inadmissibility that would also
constitute grounds for termination of asylum under 8 C.F.R. § 208.23. If an asylee arrives with a
valid and unexpired refugee travel document and the inspecting officer determines that he or she
is inadmissible, 8 C.F.R. § 208.23(f) directs the INS to issue a notice of intent to terminate
asylum and initiate removal proceedings under § 240 of the Act. This would be an exercise in

' Aliens with verified claims to refugee or asylum status may not be removed through expedited removal under
section 235(b)(1) of the Act. See 8 C.F.R. § 235.3(a)(5)(ii1).
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futility unless the ground of inadmissibility were also a ground of termination, such as an
aggravated felony or national security related ground. By virtue of obtaiming the refugee travel
document, the asylee retains his or her asylum status unless that status is terminated under 8
C.F.R. § 208.22.

When a refugee who presents a valid refugee travel document is examined for
admissibility, the inspecting officer should be mindful of section 207{c)(3) of the Act. This
provision sets forth the grounds of inadmissibility under section 212(a) of the Act that are not
applicable to refugees and those that may be waived in the case of refugees. if a returning
refugee is found to be inadmissible and that a waiver of the ground of inadmissibility is not
appropriate, the refugee should be placed in section 240 proceedings. The refugee may then
apply for asylum in the course of those proceedings.

An asylee or refugee returming with an advance parole document is paroled pursuant to
section 212(d)(5) of the INA without regard to his or her admissibility. See 8 C.F.R. §
245.2(a)(4)(ii) (an applicant for adjustment who returns via advance parole is treated as an
applicant for admission); INA § 235(a)(1) (defining applicants for admission to include aliens
present in the United States without admission); and In Re §-0-S-, Int. Dec. 3355 (BIA 1998).
But see section IL.b. of this opinion regarding the consequences of return via parole.

II. Facilitating the Return of Refugees and Asylees Without Refugee Travel Documents

Although refugees and asylees who leave the United States improperly are not entitled to
be readmitted to the United States, they have been accorded a legal status presumably for
compelling reasons, because either they have suffered persecution in the past or they have a well-
founded fear of persecution upon return to their country. The alien’s lack of an advance parole
document or his inadmissibility to the United States created by the lack of a valid refugee travel
document should be viewed in light of the compelling circumstances that led to the alien’s status
as a refugee or asylee. Accordingly, it is often appropriate for INS to facilitate the return of
refugees and asylees to the United States when they are stranded overseas due to the absence or
expiration of a refugee travel document. INS inspectors and overseas officers should also be
mindful that in many cases, aliens may not be aware of the requirement to obtain a refugee travel
document and that events abroad often overtake an alien’s ability to return in a timely fashion.

a. Refugee Travel Documents issued at a U.S. Consulate or port-of-entry

Since April 1,1997, the standard procedure for obtaining a refugee travel document
requires advanced application, prior to departure from the United States. The procedure set forth
in 8 C.F.R. § 223.2(b)(2)(ii), however, allows an alien to apply for a discretionary grant of a
refugee travel document outside of the United States or at a port of entry. In its Supplementary
Information to the Interim Rule that sets forth these procedures, the Department of Justice
offered the following:

[T)he Department felt that an exception was warranted for those cases where the
alien. innocently departed in ignorance of the requirement or, although aware of



the requirement, departed without applying for the document due to an urgent
humanitarian need, such as the impending death of a close relative. . . .

However, the regulation does not remove the general requirement that the
application be filed before departure, nor does it intend that the new procedure be
viewed as a routine method of obtaining the document. Although not specifically
stated in the regulation, the Department intends that if it is apparent that the alien
knew of the general requirement and simply chose to ignore it (e.g., if the alien
had previously been issued a refugee travel document through this “overseas
procedure” and there was no emergency necessitating the more recent departure),
the director may determine that favorable exercise of discretionary authority is not
warranted. Accordingly, the regulation provides that the district director having
Jjurisdiction over the overseas location, or over the inspection facility in the case of
an alien at a port-of-entry, may deny the application as a matter of discretion.

62 Fed. Reg. 10312, 10315 (1997).

Overseas refugee travel document requests must meet the requirements set forth in 8
C.F.R. § 223.2 (b)(2)(ii). One such requirement is that the application be made within one year
from the date of departure of the alien from the United States. The regulations do not provide for
refugees who fail to make the appropriate application within the requisite timeframe. Therefore,
an alien granted asylum or refugee status who leaves the country without obtaining the proper
refugee travel document and fails to apply for such documentation within one year, or whose
refugee travel document has expired, will be inadmissible to the United States. In such cases,
parole of such individuals to the United States may be appropriate.” Parole has historically been
used to facilitate the return of refugees and asylees stranded outside the United States. See, 9
FAM, Part IV, Appendix O, Refugee Case Processing, 1802 (noting availability of parole to
refugees and asylees with lost, stolen, or expired refugee travel documents). Parole; however, is
an “extraordinary measure, sparingly utilized” to bring inadmissible aliens into the United States
“due to a compelling emergency.” INS Checklist for Parole Requests for Aliens Qutside the
United States, reprinted in 70 Interpreter Releases 1091, Aug. 16, 1993.°

Should an alien fail to obtain the requisite refugee travel document within one year of his
or her departure from the United States or allow his or her refugee travel document to expire
before returning to the United States, a district director may consider a discretionary grant of
parole. In making a determination as to whether to grant parole to an alien under these
circumstances, the district director may consider a variety of factors, including, but not limited
tc, the compelling circumstances that led to the original approval of refugee or asylum status, the
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Parole is authorized by INA §212(d)(5)(A) and 8 CF.R. § 212.5.

Refugees and asylees may have a difficult time securing the sponsors generally required for issuance of
humanitarian parole. See, INS Checklist for Parole Requests for Aliens Qutside the United States, reprinted in 70
Interpreter Releases 1091, Aug. 16, 1993 (requiring documentation and support from a US. sponsor). While the
regulations allow the district director to impose conditions on parole, such as a sponsorship requirement, there is no
statutory or regulatory requirement for sponsorship of parolees. See, 8 C.F.R, § 212.5(c). Given the humanitarian
considerations unique to parole requests by refugees and asylees, the Office of International Affairs may wish to
issue guidance as to what factors should be considered in making parole determinations under these circumstances
and what parok conditions would be appropriate.




circumstances surrounding the expiration of or failure to obtain the refugee travel document,
whether the alien has returned to his or her country of origin and why, family reunification, and
the circumstances in which the alien currently finds himself.

As an alternative to parole, the district director may also consider a reapplication for
refugee status under INA section 207. This approach, unlike parole, would provide the alien
with all the benefits of refugee admission.

b. Consequences of return via parole

The lack of a valid and unexpired refugee travel document renders a returning refugee or
asylee inadmissible, and he or she may not be readmitted to his prior status without it. While the
parole of a returning refugee or asylee does not return the alien to his prior admission status, he
or she continues to be eligible to adjust to lawful permanent residence after one year of physical
presence within the United States. Section 209(a) provides for adjustment of status for:

(1) Any alien who has been admitted to the United States under section 207—

(A)whose admission has not been terminated by the Attorney General pursuant to
such regulations as the Attorney General may prescribe,

{B) who has been physically present in the United States for at least one year, and
(C) who has not acquired permanent resident status . . . .

While the parole of a returning refugee is not a re-admission to the United States, he or she is
nonetheless “physically present™ for adjustment of status purposes. See Matter of M/V
“Runaway”, 18 I&N 127, 130 (BIA 1981)(noting that as parolees are physically present in the
United States, they are ineligible to seek admission as refugees under INA § 207, and must seek
asylum pursuant to INA § 208) (emphasis added). Since the refugee was originally admitted to
the United States under section 207, his or her physical presence accrues towards adjustment
unless his admission has been terminated pursuant to the procedures set forth in 8 C.F.R.

§ 207.9. Similarly, an alien who was granted asylum may adjust after one year of physical
presence, even if he or she departed the United States and returned via parole. See

INA § 209(b). In the case of a refugee or asylee, however, the parolee’s former status does not
entitle the alien to employment authorization under 8 C.F.R. § 274a.12(a), and he or she will be
required to file an application, pursuant to 8 C.F.R. § 274a.12(c)(11), in order to obtain
employment authorization.

HI. Status of Refugees and Asylees Who Return to the Country Where They Allegedly
Feared Persecution. .

Under 8 C.F.R. § 223.2(b)(2)(ii)(C) a refugee or asylee is eligible for a refugee travel
document from outside the United States when it has been determined that “the alien did not
engage in any activities while outside the United States that would be inconsistent with



conttnued refugee or asylee status.” This requirement will typically come into question when the
refugee or asylee has returned to his or her country of feared persecution. In such a case, the
inspector or overseas officer must determine whether the refugee or asylee has voluntarily re-
availed himself of the protection of his country of nationality.

Aliens who return to their former country after being granted refugee or asylee status cast
suspicion upon the bona fides of their alleged fear of persecution. Return to the country of their
alleged mistreatment may subject refugees and asylees to one of the “cessation clauses” of the
1951 Convention Relating to the Status of Refugees. See Article 1(C) of the Convention
(regarding the conditions under which refugees cease to retain their status); Handbook on
Procedures and Criteria for Determining Refugee Status (the “Handbook™), paragraphs 111
through 139 (discussing the cessation clauses);® see also, GenCo Opinion 79-23, Sept. 11, 1979
(discussing issuance of refugee travel documents and the cessation clauses)(attached). This
concept of international law provides useful guidance in determining when an asylee or refugee
has engaged in “activities while outside the United States that would be inconsistent with
continued refugee or asylum status.”

An alien who returns to the country where he or she alleged fear of persecution may have
“voluntarily re-availed himself of the protection of his country of nationality.” Article 1(C)(1) of
the Convention. The Handbook notes that this cessation clause implies three requirements:

(a) voluntariness: the refugee must act voluntarily;

(b) intention: the refugee must intend by his action to re-avail himself of the protection
of the country of his nationality;

(¢) re-availment: the refugee must actually obtain such protection.

Handbogk, para. 119. Careful evaluation of each of these factors is required to accurately
determine whether the cessation clause may apply. Note that paragraph 125 of the Handbook
treats the 1ssue of aliens returning to the country of alleged persecution cautiously:

Where a refugee visits his former home country not with a national passport but, for
example, with a travel document issued by his country of residence, he has been
considered by certain States to have re-availed himself of the protection of his former
home country and to have lost his refugee status under the present cessation clause.
Cases of this kind should, however, be judged on their individual merits. Visiting an old
or sick parent will have a different bearing on the refugee’s relation to his former home
country than regular visits to that country spent on holidays or for the purpose of
establishing business relations.

In some instances, a refugee or asylee may take actions, such as buying a home or leasing
property, that suggest strong continuing ties to the country from which he or she sought refuge.
The Convention also recognizes a cessation of refugee status where a refugee voluntarily “re-
establishes” him or herself in the country where persecution was feared with a view to

* The Handbogk provides significant guidance in construing the United States’ obligations under

international law. See INS v, Cardoza-Fonseca, 480 U.S. 439 n.22 (1987)(noting the Handbook’s usefulness in
interpreting thé 1967 United Nations Protocol Relating to the Status of Refugees).



permanently residing there. Article 1(C)(4) of the Convention; see Handbook, para. 133-34
(discussing voluntary re-establishment).

In addition, a refugee or asylee may obtain a passport from the country of alleged
persecution prior to or during a trip abroad. The Handbook specifically notes that “[1]f a refugee
applies for and obtains a national passport or its renewal, it will, in the absence of proof to the
contrary, be presumed that he intends to avail himself of the protection of thc country of his
nationality.” Handbook, par. 121; see also Handbook, Para. 123 (a refugee who voluntarily
obtains a national passport, intending to avail himself of the protection of that country, or to
return to that country, “normally ceases to be a refugee”). Nonetheless, the Handbook advises a
specific inquiry into each case, noting that there may be “exceptional circumstances” under
which a refugee should not be deemed to have lost status by obtaining or renewing a national
passport, Handbook, para. 124.

Thus, when an asylee or refugee returns to his or her country of nationality, a fact-
specific investigation is necessary to come to a proper conclusion on cessation of refugee status.
Before considering any request for aid in returning from abroad, overseas Service personnel
should investigate and document whether an asylee or refugee may no longer be in need of
international protection. Application of the cessation principles can result in the invalidation of
an unexpired refugee travel document. 8 C.F.R. § 223.3(b). It 1s likewise appropriate to engage
in such an analysis before aiding the return of a refugee or asylee without a refugee travel
document. In making the determination, note the Handbook’s direction that cessation clauses be
interpreted “restrictively.” Handbook, para. 116. See also Conclusion 69, Conclusions on the
International Protection of Refugees adopted by the Executive Committee of the UNHCR
Programme (1992)(urging “careful” use of the cessation clauses). Unless it is clear that a
cessation clause applies, doubts should be resoived in the alien’s favor.

IV.  Will an asylee or feﬁlgee who has a pending adjustment of status application (I-485) be
forced to abandon his or her I-485 if traveling abroad without advance parole.

An alien admitted as a refugee or asylee may apply for adjustment of status after one year
of physical presence within the United States. Such adjustment is granted pursuant to § 209 of
the Act. Corresponding provisions for adjustment of status of non-immigrants are set forth in
§ 245 of the Act.

The regulations implementing § 245 of the Act provide that an alien who departs without
obtaining advance parole will be deemed to have abandoned his application.” But 8 C.F.R.
§ 245.2(a)(4)(1) states that “[t]he effect of departure from the United States is dependent upon the
law under which the applicant 1s applying for adjustment.” In fact, 8 C.F.R. § 209.1(a)(1) and
§ 209.2 both provide that "the provisions of this section shall provide the sole and exclusive
procedure for adjustment of status by a[n] [refugee / asylee] admitted under section [207 / 208]
of the Act, whose application is based on his/her [refugee / asylee] status.” (Emphasis added.)
Since neither section 209 of the Act, nor its implementing regulations provide for the
abandonment of an adjustment application by a refugee or asylee who departs without advance

’ 8 C.F.R. 245.2(a)}(4)(i1).



parole, the provision for abandonment of an application under 8 C.F.R. § 245.2(a)(4)(ii) does not
apply to adjustment applications filed by a refugee or asylee under § 209 of the Act.

Furthermore, as noted in Section I of this opinion, a refugee or asylee returning from
travel abroad with a refugee travel document is readmitted as a refugee or asylee, not as a newly
admitted parolee or with some other immigrant status. Therefore, despite the absence, his or her
status has not changed, and an application for adjustment may be considered valid.

Attachment






